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Backdoor F inancing 


—Wrong Way Out 


by Hon. Thomas M. Pelly 


U.S. Representative from Washington 


r YHERE HAS BEEN a great deal of contention in the present session of Congress as to the 
propriety of financing Federal programs by the use of public debt transactions or by what 
is now becoming more widely referred to as “backdoor” spending. 


Congressional debate over this controversial method 
of authorizing government agencies to borrow from 
the Treasury and thereby to finance programs outside 
the normal appropriations procedure is nothing new. 
But this year the resistance of the opposition has been 
more pronounced for at least two reasons. One was 
the recommendation in President Eisenhower’s final 


billion owed the Treasury by the Commodity Credit 
Corporation. There is considerable doubt that any 
large portion of this loan will ever be repaid. 


Four Routes to Backdoor 


The enormity of these public debt transactions over 
the years, and their ever-continuing growth show the 


budget message in January 
that the backdoor method of 
spending be discontinued. 
Second, as the session ad- 
vanced, opposition was stirred 
up by the number and size of 
President Kennedy’s propos- 
als totaling almost $24 billion. 
(Table 1.) 


Altogether since 1932, 
$140 billion in backdoor bor- 
rowing has been authorized, 
but to date only $65 billion 
has been repaid. Actually, 
Congress has cancelled or for- 
given another $16 billion of 
these loans. One of the largest 
sums outstanding is the $13 


This Issue In Brief 


Increasing use is being made of so- 
ealled backdoor financing to pay for 
Federal programs. Co n Pelly esti- 
mates nearly $24 billion of such financing 
was involved in measures before Congress 
this year. 

Also increasing is bipartisan opposition 
to the practice which, he says, has in effect 
removed $140 billion from the annual 
control of Congress over the past 30 years. 

He explains the four backdoor financ- 
ing devices — “public debt transaction,” 
“note cancellation,” “revolving fund” and 
“eontract authority” — used to remove ex- 
penditure of public monies from the ap- 
propriation process. 

In view of ever-mounting Federal spend- 
ing and debt, n Pelly makes a 
plea here for returning control of the na- 


tion’s purse stringsto the House of Represen- 
tatives where the Constitution specifically 
places this essential power of government. 





extent of the loss of control 
over the public purse by the 
legislative branch. (Table 2.) 


The principal devices 
which are commonly referred 
to as backdoor approaches to 
the Treasury are (1) public 
debt transaction, (2) note 
cancellation, (3) revolving 
fund, and (4) contract 
authority. 


1. Public debt transaction: 
In essence this device involves 
a bill authorizing a certain 
government program and us- 
ing language with respect to 
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Table 1. Identified Backdoor Amounts in Passed and Pending 

Legislative Bills in the 87th Congress, as of June 22, 1961 
(In millions) 

Depressed areas (S. 1) 

Direct veterans loans (H.R. 5723) 

Sale of surplus agricultural commodities for 

foreign currencies (H.R. 4728) 
Feed grain program (H.R. 4510) 


500 
Highways (H.R. 6713) ........ BE SRR aes _ 1771 
Special milk program (S. 146) 105 
Housing bill (H.R. 6028) 
Foreign aid, 5-year development loan proposal 

(S. 193) (H.R. 8400) 
Airport aid, 5-year item (S. 1703) (H.R. 8102) 


$23,701 


@Will require dollar appropriations to reimburse. 


the funds to carry out the program in this way: 


(a) It authorizes the head of the department or 
agency to issue notes or other types of obliga- 
tions for sale to the Secretary of the Treasury. 

(b) It authorizes and directs the Secretary to buy 
such notes when the agency head transmits 
them. 

(c) It authorizes the Secretary to sell government 
bonds to the public to get the money with 
which to buy the notes from the agency head. 

(d) And, finally, it authorizes or directs the Secre- 
tary to treat the purchases, sales, and redemp- 
tions of the notes as a public debt transaction. 
Thus the name for this technique. 


This means that in the one legislative bill Congress 
has authorized a government program; the Treasury 
has raised the money to finance it and put that money 
in the Treasury; the Secretary has taken that money 
out of the Treasury and loaned it to the agency head; 
and the agency head can, and does, proceed to spend 
it to carry out the program concerned. Not once does 
the language of the bill use the word “appropriation.” 
The whole transaction takes place entirely outside the 
established appropriations process. 


(Sometimes in the past, but not often, Congress 
has authorized a government corporation to sell notes 
directly to the public. The practical, ultimate effect 
on the Treasury is the same as in the case of borrowing 
from the Treasury. ) 


z. Note cancellation: Congress has on a few occa- 
sions used this device to replenish the funds of an 
agency to continue operations. It involves a very 
simple piece of language in a legislative bill—and again 
it can successfully by-pass the regular appropriation 
process. 


To illustrate how it works, assume that an agency, 
under the public debt transaction device, has a $1 
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billion authority to borrow from the Treasury. In the 
bill directing cancellation of the notes, Congress says 
nothing about wiping out the borrowing authority— 
it still stands. So, as soon as the Secretary marks the 
notes “paid” the agency head can go to the Treasury 
with $1 billion of new notes and borrow another 
billion against the original $1 billion authority, take 
the money, return to his agency, and start spending 
his second billion. Again, the word “appropriation” 
has never been used but another billion has been re- 
moved from the Treasury and put into the support 
of a government program. 


3. Revolving fund: These funds have been estab- 
lished from time to time to finance a continuing cycle 
of operations with receipts derived from such opera- 
tions available for use by the fund without further 
action by the Congress. Sometimes a good case can 
be made for handling certain types of housekeeping 
services in this way, and there is sometimes surface 
plausibility to the argument advanced, but the prin- 
cipal fault of this technique is that there is often no 
required annual review and action by the Congress. 
The operation can get out of hand. 


Another type of backdoor approach to the Treasury 


Table 2. Record of Public Debt Transactions 
(From June 30, 1932 to June 30, 1960) 


(In millions) 


Borrowings Unused Balance of 
and other borrowing 
advances authority from 

from Treasury at 
Fiscal Year Treasury nd 





= 





é 





TAX REVIEW, AUGUST 1961 





is to include in a legislative bill language authorizing 
the use of established capital or revolving funds to 
finance entirely new functions or programs or enlarg- 
ing existing programs, and authorizing subsequent 
appropriations to reimburse the revolving funds and 
make them “whole” again. But here again, when the 
appropriation request comes, its approval is essen- 
tially mandatory. No matter what the changed fiscal 
situation, the bill has to be paid. Annual discretion 
with respect to the budget is impaired. Some parts of 
Public Law 480 use this approach. 


4. Contract authority: This is another device used 


in several programs in bills reported by legislative- 


committees. It involves language authorizing the 
agency head to “enter into contracts” to carry out the 
particular program or project involved. Unlike the 
other devices, this does not convey authority to draw 
money from the Treasury. The appropriation to pay 
off the contracts is requested through the regular 
annual appropriations process, but the trouble is that 
at this point the role of the appropriations process is 
essentially ministerial. The act of appropriating to pay 
the contracts is essentially foreordained because a 
contract, once made, must be honored. It has the 
effect of insulating just that much of the budget from 
effective annual review. 


Power Rests in Control of Purse 


The essence of the whole business of government 
is the power of the purse. And the very heart of the 
power of the purse is annual accountability, annual 
review, and annual provision of funds in the light of 
changing conditions, the revenue situation, and so on. 


It is interesting to note that exclusive jurisdiction 
over appropriations under the rules of the House was 
established in 1920. Power to report bills carrying 
appropriations was taken away from the substantive 
legislative committees because it was found ineffective 
in controlling over-all expenditures. The purpose was 
to have a special committee handle all appropriations 
so as to obtain better control. Prior to 1920, no one 
committee had responsibility for over-all review of the 
appropriation request. The left hand did not know 
what the right hand was doing. There was no single 
committee to weigh each year relative urgencies of 
all requests in light of conditions, available revenues, 
and needs. Also, there was the view that legislative 
committees were in the nature of the case special 
pleaders with respect to funds. The House wanted 
an unbiased committee to handle all appropriations 
divorced from the processes of handling authorizing 





legislation. This new arrangement sought to set up 
a system of checks and balances in fiscal matters. 


This system operated as contemplated until about 
1932. With the establishment of the Reconstruction 
Finance Corporation, new language was drawn to 
supply the corporation with funds and a new financing 
device was created. Rather than the traditional form 
of appropriation through the regular appropriations 
process, the language authorized the corporation to 
go direct to the Treasury and borrow money for its 
operations. Over the years, Congress has provided 
similar borrowing authority to a number of corpora- 
tions and for a number of noncorporate government 
programs, such as the Commodity Credit Corpora- 
tion, the Rural Electrification Administration, the 
Federal Housing Administration, some types of farm 
loans, defense minerals procurement, the British loan 
in 1946, the International Monetary Fund contribu- 
tion, and others. 


Appropriation by Another Name 


Under a parliamentary ruling in the House with the 
Boggs decision of June 28, 1949, backdoor devices have 
been held not to be an appropriation within the 
meaning of clause 4 of Rule XXI (at least for the 
purpose of making loans). Thereby, the legislative 
committees, which do not have power to report ap- 
propriations, can include such borrowing authority in 
bills they report without running afoul of the injunc- 
tion in the rules against reporting appropriations. 


Many members of the House regard this parlia- 
mentary ruling permitting such practice in bills from 
legislative committees as unsound and contrary to 
the clear intent of the rules change of 1920. They 
point out that the rules confer affirmative jurisdiction 
over appropriations solely on the Committee on Ap- 
propriations and specifically prohibit the legislative 
committees from including appropriations in bills 
which they report. 


Rep. Thomas M. Pelly of 
Washington has among 
those who have taken the lead 
in calling attention to fiscal 
issues raised by “backdoor” 
spending. A West Coast banker 
and business executive, he has 


a Congressiona since 
1952. He was elected president of the Seattle Cham- 
ber of Commerce in 1949 and was a delegate to the 
Pacific Coast Mayors’ Conference in Tokyo in 1951. 
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The Constitution, of course, provides that the only 
way money can be drawn from the Treasury is by 
appropriations made by law. It seems logical to con- 
clude that constitutionally any language in a legislative 
enactment which permits money to be withdrawn 
from the Treasury is an appropriation — the form, 
method, or the words used being wholly immaterial. 


Obviously, to permit such devices in bills reported 
by legislative committees, thus by-passing the estab- 
lished appropriations process, cuts the heart out of 
the objective of the House in making the 1920 rules 
change. It seems obvious that the decision is clearly 
at odds with the rule of reason. 


Citizen Control is Weakened 


Related to this problem is a fundamental question 
of the prerogatives of the House of Representatives 
as the body closest to the people. The Constitution 
provides that revenue bills must originate in the 
House. The practice since the Republic was founded 
has been that the general appropriation bills also 
originate in the House. The two propositions are 
inseparable. The government was not established to 
accumulate money or to show a profit. Logically, the 
first question is the decision as to what appropriations 
need to be made to support the functions of govern- 
ment. Then follows the question of raising the rev- 
enues to meet the appropriations. 


But with these so-called backdoor devices being 
held not to constitute an appropriation, it follows 
that the House forfeits its right to claim exclusive 
prerogative to originate bills permitting the with- 
drawal of money from the Treasury. The result is 
that the Senate, through several of its legislative com- 
mittees, has discovered this easier backdoor method. 
In one year alone, 12 of 16 backdoor bills considered 
by the House originated in the Senate. Programs 
financed through such backdoor methods, often ex- 
tending several years into the future, have a tendency 
to perpetuate expenditures that might not otherwise 
stand the acid test of annual congressional scrutiny. 


The opening gun in the running battle over back- 
door spending during the first session of the 87th 
Congress was an organized effort in support of chang- 
ing House Rule XXI(4) so that no bill carrying 
appropriations could be reported by any committee 
_not having jurisdiction to report appropriations. This 
effort to stop backdoor spending legislation failed, 
and it is generally agreed that this unfavorable action 
was the result of House leadership opposition through 
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its influence over the newly “packed” House Rules 
Committee. 


The climax of this anti-backdoor fight has been in 
connection with foreign aid legislation requested by 
the President. 


Here the Administration’s proposal called for the 
financing of the development lending program by 
five-year borrowing authority. By making the program 
subject to certain provisions of the Government Cor- 
poration Control Act, it was argued by the Adminis- 
tration proponents that the borrowing authority would 
be brought under annual review by the Appropriations 
Committees of both Houses. 


Members of the House Committee on Appro- 
priations were by no means in agreement with the 
Administration’s interpretation, or willing under this 
compromise plan to see congressional responsibility 
weakened. Both sides agreed that Section 104 of the 
Government Corporation Control Act was ambiguous 
and under the Executive Branch understanding of 
congressional intent limitations on lending programs 
could be imposed only if affirmative reasons existed 
such as war, an economic crisis, or a recipient nation 
going Communist. In effect, the burden of justifying 
any cut would switch from the Executive to the Legis- 
lative Branch. 


Changing Conditions Demand Review 


Thus those members of Congress who have op- 
posed any weakening of fiscal procedure could not 
accept such a compromise of limited control. Their 
objective is to bring all Federal expenditures under 
the annual scrutiny of the congressional appropria- 
tions committees. 


The one certain and continuing procedure for con- 
gressional control of the vast activities of government 
within the framework of basic statutes is the annual 
program review and provision of funds which the 
appropriations process was historically designed to 
secure. Through annual check, this opportunity to 
reassess periodically financial needs and requirements 
in light of ever-changing conditions and the wishes 
of the people is a foremost responsibility of the tax- 
payers’ representatives. 


Members of the House who have joined in a bi- 
partisan effort to restore fiscal control are determined 
to continue this fight. They are convinced that if 
not this year, then next year or the year after, they 
will be successful in their anti-backdoor spending 
campaign. 








